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PREAMBLE
The Democratic Republic of Sao  Tome  and Principe  shall soon start receiving oil revenues from the exploitation of its oil resources. Related to this reality are complex strategic matters that shall be anticipated, resolved and regulated so that such revenues can be used to foster the economically and socially sustainable progress and development of Sao  Tome  and Principe.

Based on those principles, this law is adopted following two fundamental ideas. The first idea is centered on the payment and management of oil revenues. An attempt was made to address the concerns shown by the international experience taking into account the national reality and the need for the Santomean people to make decisions regarding their future.

For that purpose an account is established – the National Oil Account – in which all oil revenues shall be deposited directly, and mechanisms are introduced to ensure that such revenues will not be used indiscriminately. Thus, there are limits for the use of the oil revenues, but such limits do not exclude, however, the need to make decisions about spending on priority sectors and the respective revenue allocation.

Similarly, this law introduces mechanisms to prevent that the oil revenues be transferred to other accounts. As a matter of fact, the oil revenues shall only be deposited in the State Treasury Accounts or in accounts established in the name of the State, authorized by the National Assembly.

This law also establishes quantitative and qualitative limits to the amount of oil revenues that shall be used for annual funding amounts. The quantitative limits define, with some breadth, the maximum annual expenditures financed by oil revenues. The qualitative limits determine the basic principles for the calculation of the annual expenditures within the maximum fixed limits, i.e.: (i) planning and estimates of future revenues; and (ii) absence of distortions in the economy. 

The finite nature of oil resources is also taken into account, as well as the need to introduce mechanisms in the law that will allow Sao Tome  and Principe  to go through the post-petroleum era with minimum economic distress.  For that purpose, a reserve sub-account was established – the Permanent Fund of Sao  Tome  and Principe  – in which part of the oil revenues shall be deposited, and which use shall be conditioned, except for the interest yielded from investments of the fund.  Thus, when the oil resources come to an end, the Santomean people will continue to benefit from the interest generated by the investments of the reserve sub-account. 

The management and investment of the oil revenues will be attributed to an Investment and Management Committee, which is the institution with the competence defined by the law for that purpose. The Investment and Management Committee shall act according to the prudent investor rule, to the principles established by this law and by the management and investment policy. 

The law introduces mechanisms to ensure the effective management and investment of the oil revenues, and establishes two distinct priorities according to its allocation. All revenues allocated to finance public expenditures shall be managed having in mind short-term (or immediate) liquidity, while the revenues deposited in the permanent fund shall be managed for medium- and long-term profitability.  The management and investment policy, which will guide the oil revenues management and investment, shall reflect these principles. 

The second fundamental idea of the law is centered on auditing, publishing as well as on oversight mechanisms of the oil revenues management, which are considered to be of great importance to ensure that this law be enforced according to its objectives.

Two annual audits of the oil accounts, in which the oil revenues shall be deposited, shall be carried out: one by the Auditor General and the other by an internationally recognized international auditing firm. 

The law establishes clear transparency and publicity rules with respect to all acts and documents related to the oil activity. On one hand, there are mechanisms that limit the confidentiality of contracts concerning oil resources or oil revenues,  as well as the mandatory filing with the public registry and disclosure of all documents and information related to the oil sector. On the other hand, all people have the ample rights to access the information. 

The law also establishes a Petroleum Oversight Commission, with administrative and financial independence and autonomy to ensure its effective role, with oversight, investigative and sanction powers.

Finally, this law clarifies that its dispositions apply to the Joint Development Zone;  it establishes a series of irreconcilable conflicts with regard to work positions in the agencies created by this law; and it aggravates by one third, in their minimums, the sanctions established by the general law to punish behaviors that violate the dispositions of this law.

In these terms, and pursuant to Articles 97 and 98 of the Constitution, the National Assembly sets forth, as a general law of the Republic, the following:

OIL REVENUE LAW

CHAPTER I

Definitions and Scope of Application

Article 1

Definitions

1 – For the purpose of this law: 

a) “Abuja Joint Declaration” – shall mean the declaration regarding transparency and good governance signed on June 26, 2004 by the Presidents of the Federative Republic of Nigeria and the Democratic Republic of Sao Tome and Principe.

b) “Annual Funding Amount” - shall mean the amount that shall be transferred to the Treasury Account pursuant to this Law;

c) “Approved Bank” – shall mean any foreign commercial bank, or its branches or agencies, in an international financial center, which is rated the highest by two internationally recognized risk analysis agencies. 

d) “Approved Foreign Government” – shall mean the government of any foreign country or any agency or instrumentality of such foreign government, which is rated the highest by two internationally recognized risk analysis agencies;

e) “Business Association” – shall mean any permanent association of entrepreneurs or professionals created in order to defend and promote their business or professional interests;

f) “Calendar Year” – shall mean the period between January 1st and December 31st;

g) “Central Bank” – shall mean the Central Bank of Sao  Tome  and Principe , as established by Law No.8/92, dated as of August 3, 1992.

h) “Custody Bank” – shall mean any financial institution,  or its branches or agencies, in an international foreign center, which is rated the highest by two internationally recognized risk analysis agencies, able to receive and hold cash balances in an internationally convertible currency, act as the custodian itself or by agent, keep operation records of the National Oil Account, and provide to the public, directly or through competent entities, the information subject to the transparency principle under the terms of this law; 

i) “Exclusive Economic Zone” – shall mean the maritime area as defined by Law No. 1/98, dated as of March 31, 1998;

j) “Expected Average Prices” – shall mean the price calculated according to paragraph 1(a) and  paragraph 3 of Article 7 of this law;

k) “Extraordinary Oil Revenue” – shall mean, for the period after the Oil Production Commencement, any signature bonus or any other payment, including the payments received from the Joint Development Zone related to an area that is not yet in production;

l) “Expected Present Value of Future Oil Revenues” – shall mean, for any period, the amount calculated pursuant to paragraph 4 of Article 7 of this law;

m) “Field Development Program”  - shall mean the detailed document, under the terms of the Treaty, the Treaty Regulations or the Bill of Law on Oil Revenues, as the case should be, submitted by an oil operator for the establishment, construction and operation of facilities and services for the recuperation, processing, storage and transportation of hydrocarbons in the bloc of the contracted operator;

n) “Hydrocarbons” – shall mean the hydrocarbons as defined by the Treaty or the Treaty Regulations, and by sub-paragraph m) of Article 1 of the Oil Activities Law;

o) “International Reference Prices” – shall mean,  for the period of six years after the Oil Production Commencement, the official prices of hydrocarbons rated by the Brent FOB Sullom Voe, and, and for the seventh year after the Oil Production Commencement and subsequent years, the effective sale price of crude oil in Sao  Tome  and Principe , including the sales of hydrocarbons of the Joint Development Zone;

p) “Investment and Management Committee” - shall mean the committee organized to ensure the management of the Oil Accounts and the investment of the oil revenues deposited in such accounts;

q) “Joint Development Authority” – shall mean the collective body established for the purposes of the Treaty.

r) “Joint Development Zone” – shall mean the area defined for the purposes of the Treaty;

s) “Long Term Real Rate of Return”  - shall mean the rate calculated pursuant to paragraph 4 of Article 8 of this law;

t) “Management and Investment Policy” – shall mean the document containing the management and investment rules of the Oil Revenues deposited in the Oil Accounts, pursuant to the principles of this Law;

u) “National Oil Account” - shall mean the account established and managed by the Central Bank with a Custody Bank, pursuant to this law;

v) “National Petroleum Agency” – shall mean the governmental legal entity with authority to regulate the national petroleum industry; 

w) “Natural Gas” – shall mean all hydrocarbons that are gaseous at atmospheric pressure and temperature;
x) “Non-Governmental Organizations” – shall mean any association, organization, community organization, foundation, institution or society and other legally established entities,  with an office in Sao  Tome  and Principe , non-profit oriented, that shall pursue goals that are primarily scientific, cultural, or related to charity, assistance, social solidarity, social and economic development, human rights protection, environmental protection, and other related goals;

y) “Oil Accounts”  - shall mean the National Oil Account and the Permanent Fund of Sao  Tome  and Principe  when collectively referred; 

z) “Oil Activities Law” – shall mean Law No. 4/2000, dated as of August 23, 2000, and all its modifications;

aa) “Oil Contracts” – shall mean negotiated instruments having Oil Resources or Oil Revenues as object.

bb) “Oil Production” – shall mean the commercial production of oil or any other hydrocarbon in the Exclusive Economic Zone or in the Joint Development Zone;

cc) “Oil Production Commencement” – shall mean the date when the commercial production of oil or other hydrocarbons shall commence in any block of the national territory, including the Exclusive Economic Zone and the Joint Development Zone .

dd) “Oil Resource” – shall mean any deposit, block or area where hydrocarbons shall be found, with commercial potential or not, within the national territory, including the Exclusive Economic Zone, and under the terms of the Treaty, in the Joint Development Zone;

ee) “Oil Revenue” – shall mean any payment or obligation of any Person made to the State, directly or indirectly, related to the oil resources of Sao  Tome  and Principe .  It shall include but shall not be limited to:

i) Any and all payments from the Joint Development Authority arising out of hydrocarbon-related activities developed in, or in connection with, the Joint Development Zone, 

ii) All payments arising out of hydrocarbon-related activities developed in the Exclusive Economic Zone revenues, namely, but not limited to: Sao Tome and Principe’s share of crude oil and gas sales;  signature bonuses and production bonuses; royalties; rents; proceed from sale of assets; taxes; fees; duties and customs taxes; public service fees; net revenues form state oil agencies; revenues from State share rights in oil contracts; crude oil sales; revenues generated in connection with the commercial production of oil, gas, or refined products; return on investments of the oil revenues; any and all payments generated in connection with the commercial production of hydrocarbons; 

iii) Related revenues or revenues specified by law.

ff) “Operation Rules” – shall mean the document containing the operation rules of the Oil Accounts;

gg) “Permanent Fund” or “Permanent Fund of Sao  Tome  and Principe ”  - shall mean a sub-account established with a Custody Bank, with the purpose to constitute a permanent savings reserve, pursuant to paragraph 1 of Article 3, and to Article 10 of this Law;

hh) “Person” - shall mean any individual or legal entity, whether national or foreign, resident or non-resident of Sao  Tome  and Principe ; 

ii) “Petroleum” – shall mean all hydrocarbons that are liquid at atmospheric pressure and temperature;

jj) “Petroleum Oversight Commission” – shall mean the independent commission that shall oversee all the activities related to the national oil resources and revenues;

kk) “Prudent Investor Rule” – shall mean that in performing any operation or investment services, the agent shall ensure high quality and efficiency standards, and shall perform his or her duties to protect the interests of the State as a careful and organized manager, respecting the investment rules approved by the Management and Investment Committee pursuant to this Law;

ll) “Public Registration and Information Office” – shall mean the public registration and information service as defined in Article 18 of this law;

mm) “Royalties” – shall mean the revenues from the sale or disposition of crude oil or natural gas as defined in the Treaty, in the Treaty Regulations and in the Oil Activities Law;

nn) “Service Fee” – shall mean any charges for services related to the administration and management of the Oil Accounts, as well as by the investments of the Oil Revenues deposited in such accounts; 

oo) “State Administration Official” or “Official” – shall mean any individual occupying any position in, employed by, contracted by or otherwise acting on behalf of or representing the State Administration,  including ministers, directors, administrators, managers, attorneys, commissioners or concessionaires of any entities controlled by the Public Administration;

pp) “State Administration” or “Administration” – shall mean the direct, indirect, autonomous or independent public administration of Sao  Tome  and Principe , including all ministries, entities, agencies, departments, offices, institutes, services, support services to the sovereign bodies, as well as local and regional branches of the state and instrumentalities, departments and all entities, societies and production unities controlled or shared, wholly or partially, directly or indirectly, by the central, regional or local public administration.

qq) “State” or “Santomean State” – shall mean the Democratic Republic of Sao  Tome  and Principe , according to article 1 of the Constitution;

rr) “State General Budget” – shall mean the State General Budget as defined by Law No.1/86, dated as of December 31, 1986;

ss) “Treasury Account” – shall mean any account or sub-account referred to as Public Treasury Account, established by the Treasury Direction with the Central Bank, pursuant to Decree No. 51/96, dated as of October 29, 1996;

tt) “Treaty” - shall mean the treaty dated as of August 21, 2001, between The Federal Republic of Nigeria and The Democratic Republic of Sao  Tome  and Principe  concerning the Joint Development Zone for petroleum and other resources;

uu) “Treaty Regulations” – shall mean the regulations approved by the appropriate agencies under the terms of the Treaty;

vv) “Union” – shall mean any permanent workers association formed to defend and promote their social-professional interests;

ww) “Unrestricted Part of the National Oil Account”  - shall mean the balance of the National Oil Account, excluding the Permanent Fund of Sao  Tome  and Principe ;

2 – The terms listed above can be used in the singular or in the plural, provided the adequate alteration.

Article 2

Scope of Application

This law regulates the payments, management, use and oversight of oil revenues resulting from oil operations in the entire national territory, including its terrestrial and maritime areas, the Exclusive Economic Zone, and the Joint Development Zone created by the Treaty.

CHAPTER II

Oil Accounts

SECTION I

General Provisions

Article 3

Establishment of Oil Accounts

1 – The Central Bank, acting in the name of the State, shall establish and hold the Oil Accounts with a Custody Bank, selected by the Government, pursuant to this law.

2 – The Central  Bank shall, when officiating the contract for the establishment and management of the Oil Accounts, provide the Custody Bank with the Operation Rules, which shall be part of such contract, and the Treasury Account number into which the Annual Funding Amount shall be transferred.

Article 4

No Liens or Encumbrances

1 – It is forbidden for the State Administration and for any State Administration Official to directly or indirectly create, incur, assume or permit to exist any pledges, security interests, liens or encumbrances whatsoever on or with respect to the Oil Accounts, or any present or future Oil Resources and Oil Revenues.

2 - The prohibition contained in paragraph 1 above shall not apply to financial charges in connection with the maintenance and management of the assets of the Oil Accounts, maturing no more than one year after the date on which such lien is initially incurred.

3 - Any attempt to violate paragraphs 1 and 2 above shall be null and void. 

Article 5

Operation Rules

1 – All monies shall be transferred from the Oil Accounts only by electronic transfer.

2 – The Central Bank shall prepare and present to the Government, who will submit for approval, by Law, at the National Assembly, the Operation Rules of the Oil Accounts, which shall include: 

a) Authorization for ordinary operations and transfers between the National Oil Account and the Permanent Fund;

b) Deadlines for transfers to the Oil Accounts;

c) Certification, record and proof of operations;

d) Authorizations for investment operations of the Oil Accounts funds

e) Payment of taxes,  encumbrances, and other Service Fees for bank services and operations

f) Other rules regarding deposits and remittance of oil revenues to the State

3 – Oil Accounts debt transactions will require signature of the following persons: 

a) President of the Republic;

b) Prime-Minister;

c) Director of the Treasury and Patrimony;

d) Director of International Transactions of the Central Bank;

4 – The contract referred to in paragraph 2 of Article 3 above shall provide that no transfer from the Oil Revenues deposited in the Oil Accounts shall be made to any bank account that is not held by the Santomean State, or any other account not authorized by a law approved for that purpose by the National Assembly.

SECTION II

National Oil Account

Article 6

Deposits


1 – All Oil Revenue monies owed to the State shall be deposited directly into the National Oil Account by the Persons designated to do so. The Central Bank and other institutions that are or will be in charge of the matter shall approve all necessary regulations and instructions.

2 – Any Oil Revenue shall be considered paid by the Persons when the whole amount is effectively deposited in the National Oil Account.

Article 7

Forecast of the Oil Revenues

1 - No later than June 30 of each Year, the National Petroleum Agency shall calculate and make public: 

a) The expected average price of the oil barrel which shall be the average international reference price of Brent Sullom Voe publicly quoted in the 10 prior years, which reference price shall be adjusted by a price differential resulting from the difference in quality between Brent and the different types of Sao Tome and Principe oil.  The expected future average price for natural gas shall be the reference future average price adopted in natural gas contractual agreements and adjusted pursuant to the terms set forth for oil.
b) The expected future sales of hydrocarbons by or on behalf of the State, based solely in the production in the blocks under production or commercial development and consistent with the production estimates of the block operators, as updated by the filed operators. 
c) The Expected Present Value of Future Oil Revenues, estimated by the sum of the revenues deposited in the National Oil Account during the previous twelve months ending in June 30 of such Year, plus the expected revenues for all future Years,  with the proper future return discounts.  Expected future revenues shall be estimated using the expected average future price of oil and natural gas, as defined in paragraph (a) and the expected future hydrocarbons sales, as defined in paragraph (b) of this article.  A fixed rate of 7% shall be used to discount expected future revenues. 
2 – The National Petroleum Agency shall submit the calculations, in writing, to the President of the Republic, the National Assembly, the Government, the Governor of the Central Bank, the Petroleum Oversight Commission, and shall proceed with the registry.

3 – Within 30 days starting from the date of submission of the calculations by the National Petroleum Agency pursuant to this Article, the Petroleum Oversight Commission shall verify if the calculations were done according to the provisions of this law.

Article 8

Determination of and Limits on the Annual Funding Amount

1 – The Government shall include an Annual Funding Amount in the proposed State General Budget that shall be transferred from the National Oil Account for the spending forecast as determined by Article 9 of this law, and that shall be transferred only from the National Oil Account  to the Treasury Account after the definitive approval of the State General Budget. 

2 – The Annual Funding Amount for 2005 will be as set forth in the National State Budget as approved by the National Assembly.

3 – In the following years, the Annual Funding Amount shall be subject to the following limits:

a) Starting in 2006, for each Calendar Year until the end of the first Year after the Oil Production Commencement, the Annual Funding Amount shall not be greater than: 

i)   20% of the balance of the National Oil Account in December 31 2005, as estimated by the Central Bank;

ii)  20% of the total estimated balance of the National Oil Account at the end of previous Year,  as estimated by the Central Bank;

iii) Each Calendar Year after the date of announcement of commercial hydrocarbon discovery and after the assurance of production, the amount equal to the total amount forecast for the National Oil Account funds at the end of the previous Calendar Year, as estimated by the Central Bank, divided by the number of remaining years until the end of the first Calendar Year after the expected Oil Production Commencement. 

b) For each Calendar Year starting with the second Calendar Year after the Oil Production Commencement, the Annual Funding Amount shall not be lesser than: 

i) An amount equivalent to the sum of:

A) The Long Term Real Rate of Return multiplied by the balance of the Permanent Fund on June 30 of the previous Calendar Year, and 

B) The Long Term Real Rate of Return multiplied by the Expected Present Value of Future Oil Revenues on June 30 of the previous Calendar Year.

ii) An amount equivalent to the sum of: 

A) The Long Term Real Rate of Return multiplied by the balance of the Permanent Fund on June 30 of the previous Calendar Year, and

B) The balance of the unrestricted part of the National Oil Account on June 30 of the previous Calendar Year

4 – For the purposes of this Article, the Long Term Real Rate of Return shall be the Real Rate of Return expected on a portfolio composed by assets equivalent to those held in the Permanent Fund during the same period.  The Long Term Real Rate of Return shall never exceed 5%. The adjustment to the inflation shall use the variation rates of the official price indexes of the currencies in which the portfolio of assets of the Permanent Fund is invested. 

Article 9

Allocation of the Annual Funding Amount

1 -  The allocation of the Annual Funding Amount shall be sectorially and territorially decentralized, aimed at the elimination of poverty, the improvement of the quality of life of the Santomean people, the promotion of good governance as well as social and economic development. Such allocation shall be used, primarily, to assure the efficiency and efficacy of the State Administration, to ensure a harmonious and integrated development of the country, a fair allocation of the national wealth, the coordination between economic policy and social, educational and cultural policies,  rural development, preservation of the ecological balance, environmental protection, the protection of human rights and equity among citizens.

2 – The Annual Funding Amount shall be only used according to the policies and actions defined in a national, regional or autarchic development plan and a national poverty reduction strategy.

3 – Should the policies, plans and strategies referred to in paragraph 2 above not be in place, the Annual Funding Amount shall be used with priority in, and essentially allocated for, the education,  health, infrastructure and rural development sectors as well as in the strengthening of the State’s institutional capacity, according to a Government proposal that shall be approved by the National Assembly.

4 – An amount not inferior to 7% of the Annual Funding Amount shall be annually reserved to the public expenditures of the Autonomous Region of Principe .

5 – An amount not inferior to 10% of the Annual Funding Amount shall be annually reserved to the local autarchies, and distributed under the terms of the Local Finance Law.

6 – The allocation of the reserves provided in this article shall be part of the National State Budget, as shall be an attribution of the National Assembly to approve sufficient budgetary and accounting mechanisms and procedures in order to guarantee efficient monitoring of such use. 

7 – The proposals for the allocation of the Annual Funding Amount shall be accompanied by explanatory reports.

SECTION III

Sao  Tome  and Principe ’s Permanent Fund

Article 10

Permanent Fund

1 – No later than the first Calendar Year in which there is Oil Production, the Central Bank shall establish a sub-account of the National Oil Account and such sub-account shall constitute the Permanent Fund. The transactions from and to the Permanent Fund shall be made only according to the dispositions of the paragraphs of this Article. 

2 – No later than January 31 of each Calendar Year starting in the second Calendar Year after the Oil Production Commencement,  and after the transfer from the National Oil Account to the Annual Funding Amount and the charged Service Fees, the balance of the National Oil Account on June 30 of the previous year shall be transferred to the Permanent Fund.

3 – After the Oil Production Commencement, any Extraordinary Oil Revenue deposited in the National Oil Account shall be transferred to the Permanent Fund within 30 days from the date of such deposit.

4 – No later than January 31,  starting from the second year after the Oil Production Commencement, an amount not superior to the amount determined in subparagraphs (b)(i)(A) and (b)(ii)(A) of paragraph 3 of Article 8 of this law may, if necessary, be transferred from the Permanent Fund to the National Oil Account for the payment of the Annual Funding Amount. 

5 – Any and all transfers of Oil Revenues deposited in the Permanent Fund that breach paragraph 4 above shall be forbidden and void, without prejudice to the transfers explicitly and exclusively authorized for investments, subject to the terms of the Transaction Rules and of the Management and Investment Policy. 

SECTION VI

Management and Investment of the Oil Accounts Funds

Article 11

Management principles and rules

The management and investments of the Oil Revenues deposited in the Oil Accounts shall be ensured by a Management and Investment Committee, which shall act according to the Prudent Investor Rule, following the principles and rules established in this Law and in the Management and Investment Policy.

Article 12

Management and Investment Committee

1 – A Management and Investment Committee shall be established, chaired by the Minister of Planning and Finance and also including the Director of the Central Bank as the deputy chair,  and three other members, being one appointed by the President of the Republic and the other two appointed by the National Assembly, one of them necessarily appointed by the opposition party. 

2 – The Persons appointed by the President of the Republic and by the National Assembly, be they nationals, individual or legal, resident or legally represented in Sao  Tome  and Principe , shall present evidence of previous experience with management of international investments.

3 – Each one of the members appointed by the President of the Republic and by the National Assembly shall serve a two-year term, renewable only once for a similar period of time, commencing on the date of the respective appointment.

4 – In the case of a vacancy, the new member will commence a new term.

5 – The assembly of the Management and Investment Committee shall depend upon the presence of the majority of its members and decisions, to be valid, shall depend upon the affirmative vote of at least three of its members.

6 – The members of the Management and Investment Committee, other than the Minister of Planning and Finance and the Governor of the Central Bank, shall be paid an honorarium to be fixed by the Government, and shall receive no other remuneration other than reimbursement of previously authorized expenses.

7 – The Management and Investment Committee shall establish its internal operating rules, subject to the approval of the National Assembly.

8 – The State General Budget shall include in its allocation, the amount of the annual budget of the Management and Investment Committee.

Article 13

Management and Investment Policy

1 – The Management and Investment Committee shall design and propose to the Government, which submits it to the approval by the National Assembly, the Management and Investment Policy meeting on the following objectives:

a) Provision of liquidity to meet the Annual Funding Amount;

b) Maximum profitability of Sao  Tome  and Principe ’s Permanent Fund subject to specified levels of acceptable risk for the investment horizon;

c) Transparent, modern and diversified management of the financial assets that are part of the investment portfolio of the Oil Accounts.

2 – The Management and Investment Policy shall apply to each one of the Oil Accounts and shall include, at least: 

a) The types of investments allowed, including categories of assets and instruments;

b) The minimum rates and classifications of risk investments allowed, based on classifications proposed by expert firms of international reputation; 

c) Rules related to the diversification of assets by sector and issuers; 

d) Rules to determine and monitor market risks, notably currency risks and interest rates risks; 

e) The acceptable level of market value fluctuation during the term of the investment; 

f) Rules established to ensure sufficient liquidity, pursuant to the Annual Funding Amount requirements.

3 – The investments of National Oil Account shall be held only in an internationally convertible currency, through some of the following instruments:

a) Cash bank deposits with an Approved Bank

b) Market direct obligations issued by any Approved Foreign Government;

c) Securities issued or directly guaranteed or insured by any Approved Foreign Government, with maturity date of two years counted from the date of acquisition, provided that the full faith and credit of such Approved Foreign Government is pledged in support thereof;

d) Bankers’ acceptances, and floating rate certificates of deposit issued by the Approved Bank, with maturity date of two years counted from the date of acquisition;

e) Investment money market funds, all assets of which shall comprise of securities of the type described in sub-paragraphs a) and c) above, independently from the maturity date of such assets;

f) Other financial instruments of risk, profitability and liquidity similar to the ones referred to in the sub-paragraphs above, approved by the Management and Investment Committee.

4 – The Management and Investment Committee may delegate to managers specialized in investments the operational aspects included within the scope of their attributions. 

5 – It is forbidden to invest the Oil Revenues deposited in the Oil Accounts in investments in Sao  Tome  and Principe , or in any investments controlled directly or indirectly, totally or partially, by any Person, natural,  resident or non-resident of Sao  Tome  and Principe , or that fits the situation described in paragraph 1 of Article 30 of this law.

CHAPTER III

Auditing

Article 14

Annual Audits

1 - The management and activities of the National Oil Account, including all investments, deposits, withdrawals and transfers, shall be audited by two annual audits, one by the Auditor General and the other,  by an external, independent, and international auditing 85firm, and such audits shall be concluded within six months of the end of each Calendar Year.

2 – The audits referred to in paragraph 1 of this Article shall examine the conformity to this law and to other laws relative to the financial administration of the State,  to the Investment Policy, to the Operation Rules, as well as to all other regulations related to the management and operation of the Oil Accounts in the previous Calendar Year, namely, any investments, deposits, withdrawals and transfers.

3 – Audit reports shall be simultaneously sent to the President of the Republic, the National Assembly, to the Government, to the Oversight Petroleum Committee, to the Sao Tome and Principe’s Public Prosecutor’s Office and to the Public Registration and Information Office, within 30 days upon completion, under the terms of this article.

4 – The reports mentioned in paragraph 3 of this Article shall include, necessarily, all documents, notes and observations that contribute to the full understanding of such reports. 

Article 15

Selection of the Auditing Firm

1 - The auditing firm shall be selected by the Petroleum Oversight Commission, through public competition, opened to experienced and internationally recognized accounting firms.

2 – Without prejudice to the requirements mentioned in paragraph 1 above, the competing audit firms shall present proof of technical competency to audit commercial firms with stocks in official stock markets, according to international auditing and accounting standards.  

3 – The dispositions of Article 22 shall be applicable accordingly. 

Article 16

Public Debate

1 – After the beginning of each legislative session, the National Assembly shall schedule and debate, in separate plenary sessions, according to its regulations: 

a) The general policy concerning hydrocarbons, in which members of the Government shall be present to answer the Deputies’ questions and clarification requests;

b) The audit reports about the Oil Accounts, in which the ministries in charge of finance and hydrocarbons matters, the members of the Investment Committee, the Governor of the Central Bank, the President of the Auditor General, the President of the Petroleum Oversight Commission, members of the Management and Investment Committee,  one administrator from the external auditing firm that should have participated in the audit, the Executive-Director of the National Petroleum Agency, shall all participate and shall address the plenary.

2 – The themes mentioned in paragraph 1 above shall be discussed with the civil society in public meetings organized by the Petroleum Oversight Commission before the debates are carried out in the National Assembly. 

CHAPTER IV

Public Integrity

Section I

Transparency and publicity

Article 17

Transparency

1 – All payment, management, use and investment activities concerning the Oil Revenues or Oil Resources shall be subject to the transparency principle.

2 – The transparency principle implies the publicity of and the public access to:

a) Payments and respective receipts, management and transactions (debit, credit, and balances) of the Oil Accounts;

b) The contract for establishing and managing the Oil Accounts between the Central Bank and the Custody Bank;

c) The distribution of resulting revenues of the oil activity carried out in the Joint Exploration Zone;

d) The Operation Rules of the Oil Accounts and eventual modifications; 

e) The forecast of Oil Revenues prepared by the National Oil Agency;

f) All liens and encumbrances concerning the Oil Accounts, pursuant to paragraph 2 of Article 4 of this Law;

g) Reports and related audit documents prepared by the Auditor General and the auditing firm related to the management and operation of the Oil Accounts;

h) The Investment Policy concerning the Oil Accounts;

i) The annual report of the Petroleum Oversight Commission;

j) All budgets that benefit from transfers from the Annual Funding Amount, including the State General Budget and the Joint Development Authority Budget;

k) All contracts including the participation of the State or any enterprise or entity owned or controlled, totally or partially, by the State, whose scope shall comprise, directly or indirectly, activities related to Oil Resources or Oil Revenues;

l) Incompatibility situations as defined in Article 30, as well as related lawsuits and sanctions.

3 – All activities subject to the transparency principle shall be made public through a website in the Internet for inquiry purposes . 

Article 18

Public Registration and Information Office

1 – A Public Registration and Information Office shall be established, where all documents and information about activities related to Oil Resources and to the management of the Oil Revenues as determined in the previous Article, shall be filed, compiled, kept and made available to the public.

2 – The documents and information referred to in paragraph 1 of this Article shall be sent for filing purposes to the entity in charge with the organization and maintenance of the Public Registration and Information Office,  by the entities or Persons of the State Administration responsible for the elaboration, submission, receiving or approval of such documents and information, within ten weekdays of the occurrence of the fact to be filed with the registry.

3 – The organization and maintenance of the Public Registration and Information Office shall be under the responsibility of the National Assembly. 

4 - A special law shall regulate the establishment and operation of the Public Registration and Information Office. 

Article 19

Publicity and access to information

1 – All information subject to transparency shall be sent in such a way that an addressee can understand its meaning and destination, and such information shall: 

a) Be written in the Portuguese language;

b) Be complete, whole, clear, objective, truthful and current;

c) Be of universal and free access

2 – Without prejudice to the universal and free access to information, the Government shall regulate the forms of publicity and access, and shall establish the fees for the provision of certificates, shipping or copies,  as well as the time for the information to be obtained and the guarantees of the public access to information. 

Section II

Oil Contracts

Article 20

Confidentiality Clauses

1 – The confidentiality clauses or other mechanisms included in Oil Contracts or in any other transaction instrument concerning any Oil Revenue or Oil Resource,  that prevent or try to prevent the access to documents and information pursuant to Article 17 of this law, shall be null and void, and shall not bind or produce any legal effect. 

2 – Information concerning industrial property rights or other private rights shall be exempted from the scope of mandatory publicity as long as confidentiality in such cases be protected by a national law, by the Treaty, by the Treaty Regulations or by any an international law.

3 – In no case the terms of paragraph 2 above shall be applied to any financial information. 

4 – A Person interested in benefiting from confidentiality clauses as determined in the former paragraph shall present documented proof of his or her protection, under the provisions of the Civil Code.

Article 21

Implicit contract clauses

1 – All Oil Contracts or other transaction instruments concerning Oil Resources or Oil Revenues, shall contain, and if not expressly containing, shall be construed as if the following provisions were contained:  

a) “No loan, reward, advantage or benefit of any kind has been made to any State Administration Official or to any person for the benefit of such State Administration Official or third parts, as consideration for an act or omission by such State Administration Official in connection with the performance of such person’s duties or functions or to induce such State Administration Official to use his or her position to influence any acts or decisions of the State Administration with respect to this Agreement.  Any breach of this representation shall make this agreement void by the State Administration”;  

b) “The validity, effectiveness, and enforcement of this contract are subject to the full compliance with all applicable State Administration procurement and competitive public bid procedures.” 

c) “This contract is elaborated and filed in the Portuguese and English languages, prevailing, in case of non-conformity, the Portuguese language version.”;

d) “This contract shall be made public and a copy hereof shall be provided to the Public Registration and Information Office within 10 days from its execution”. 

Article 22

Public Competition

1 – All Oil Contracts or other instruments to be celebrated with the State Administration, related to Oil Resources or Oil Revenues, services relative to Oil Resources or any other oil sector activity, shall be subject to public competition pursuant to the dispositions of the general law. 

2 – In the absence of legislation about public competition, Oil Contracts or any other instruments mentioned in paragraph 1 above shall, before signed, be previously approved by the Petroleum Oversight Commission. 

3 – All Oil Contracts or other instruments mentioned in paragraphs 1 and 2 above shall be made public by the State or by any Person, at least ten days before the signature of such contracts, without prejudice to the terms of paragraphs 2,3 and 4 of Article 20.

4 – Oil contracts and other instruments noncompliant to the terms of this Article shall be considered void and without any effect, without prejudice to the responsibility of Officials and Persons. 

5 – The dispositions of this Article shall not exempt any Person or State Administration Official of any legal obligation, except those Persons or Officials that present incompatibilities relative to the dispositions of this Article. 

CHAPTER V

Ensuring Public Oversight

SECTION I

Petroleum Oversight Commission

Article 23

Establishment of the Petroleum Oversight Commission

1 - A Petroleum Oversight Commission shall be established with legal status as well as administrative and financial autonomy, to ensure the permanent oversight of all payment, management and use activities of the Oil Revenues and Oil Resources. 

2 – The Petroleum Oversight Commission shall be composed of eleven members, appointed or elected as follows:

a) One member appointed by the President of the Republic;

b) Three representatives of the National Assembly, one necessarily appointed by the parliamentary groups from the opposition;

c) One counselor judge with at least five year of professional experience, appointed by the Supreme Judiciary Council;

d) One representative from the Autonomous Region of Principe ;

e) Two representatives from local autarchies;

f) One representative from Business Associations;

g) One representative from the Unions;

h) One representative from Non-Governmental Organizations.
3 – The decisions of the Petroleum Oversight Commission, to be valid, shall depend upon the affirmative vote of at least six of its members.

4 – The law regulating the Petroleum Oversight Council shall regulate, namely, the organization and operation, the form of designation and dismissal of the members of the Petroleum Oversight Commission, the duration of terms, the payment, as well as the statute and conflicts of members of the Petroleum Oversight Commission.

Article 24

Powers of the Petroleum Oversight Commission

1 – Without prejudice to the oversight powers of other bodies determined by law, the Petroleum Oversight Commission shall have the power to oversee the compliance with all activities related to the enforcement of this law, namely:

a) The determination and conformity of the expenditures of the Annual Funding Amount;

b) Management and investment of Oil Revenues, including the exchange operations of credit and debit of the Oil Accounts and their flow of funds, in accordance to the Operation Rules and to the criteria defined in the Investment Policy;

c) The enforcement of the publicity rules;

d) The audit from the external auditing firm;

e) The guarantee of the Oil Production Commencement date.

2 – To exercise its powers, the Petroleum Oversight Commission shall have the right to: 

a) Request relevant information and documents to any Person;

b) Carry out inquiries to examine violations of any nature related to Oil Resources or Oil Revenues;

c) Initiate investigations and inquiries on its own or as a result of a claim, of irregularities, or violations of the requirements of this law;

d) Carry out searches and inspections, and apprehend any documents or values that constitute object, instrument or products of violation, or that are necessary to an investigation;

e) Present reports that might include detailed description about any act subject to oversight, about the investigation process and lawsuits initiated and closed, as well as recommendations related to the adoption of procedures;

f) Instruct, judge and sanction, in [administrative and misdemeanors-related proceedings] 
/, for illicit acts carried out in violation of the requirements of this law;

g) Denounce to the competent authorities the practice of irregularities or the examination of violations of the provisions of this law, susceptible to disciplinary, civil or criminal sanctions;

h) Constitute itself as a civil part in judicial actions. 

SECTION II

Ensuring the enforcement of the law

Article 25

Mechanisms for law enforcement

The mechanisms to ensure the enforcement of this law shall be regulated by a special law, which in turn shall regulate, particularly, the civil, criminal, and social order responsibilities for acts performed in violation of the requirements of this law.

Article 26

Public Prosecutor’s Office and police authority

1 – Upon knowledge of violation of this law, the Public Prosecutor’s Office shall initiate, officially, judicial suits to enforce the responsibilities of State Administration Officials or Persons, under the terms of the law that regulates the Public Prosecutor’s Office, and of the criminal, civil, and other laws in place.

2 – Police authorities shall collaborate in requests from the Petroleum Oversight Commission, regarding oversight functions.

Article 27

Injunctions
1 – At any moment, before a definitive decision is proclaimed, the appropriate body for a final decision shall, officially or by request, mandate necessary injunctions, should there be risk of incurring grave injury or action of hardly-reparable harm to the public interests at stake. 

2 – The decision to mandate or change any injunction shall be justified and its term shall be fixed.

3 – The revocation of injunctions shall also be justified.

4 – The hierarchical resource of injunctions shall not exclude its effectiveness, except when the body hierarchically superior to the author of the act shall so determine.

5 – With the exception of a special disposition, the injunctions shall be canceled in the following situations:

a) When a definitive decision is announced;

b) If the fixed term of the injunction or its extension has expired;

c) If the deadline for a definitive decision has passed;

d) If the injunction is revoked by a judicial decision that is res judicata.

Article 28

Court actions

1 – Any Person whose rights are protected under this law can bring an action before the appropriate judicial courts to question the final decisions of the Administration bodies.

2 – The action under the terms of the former paragraph has a suspension effect, except if the suspension might result in grave injury to the public interest and the court so declares by a justified resolution.

3 – Regarding the actions questioning the decisions made by the Petroleum Oversight Commission, when exercising oversight power, it is assumed, until further proof to the contrary, that the suspension consists of grave injury to the public interest. 

CHAPTER VI

Final Dispositions

Article 29

Joint Development Authority 
1 – Without prejudice to the provisions of the Treaty, the  provisions of this law shall be applicable to all Oil Revenues of the State from the Joint Development Zone and shall be applicable to all State Administration Officials, or any other Person employed, or contracted, acting for or representing the Santomean State Administration in the Joint Ministerial Council or in the Joint Development Authority. 2 – In particular, such Persons and Officials mentioned in paragraph 1 above shall act so as to implement, jointly with the Federative Republic of Nigeria, the Abuja Joint Declaration as applicable to the Joint Development Authority. 
3 – All information that shall be made public pursuant to the Abuja Joint Declaration shall also be made public in accordance to paragraph 3 of Article 17 and paragraph 2 of Article 18 of this law.

4 – In no case shall the State make any financial contribution to the budget of the Joint Development Authority or in the execution of any other obligation under the terms of the Treaty, without the approval of the National Assembly.

Article 30

Conflicts

1 – No Person may be appointed or serve a term if such Person holds, directly or indirectly, on its own or through a third part, any economic, financial, participatory or other interests related to the activities concerning the Oil Revenues, or if such Person has an appointment with social bodies,  or if such Person is a representative, proctor, attorney, commissioner, or in any other position that represents any Person with which are held or invested the Oil Revenues deposited into the Oil Accounts.

2 – Any Person in a situation described in paragraph 1 of this Article shall refuse his or her nomination, or shall resign from the position he or she had been appointed to, as the case may be.

3 – That who nominates, designates, accepts or serves terms with the Public Administration, being knowledgeable of a conflict as described in paragraph 1 of this Article shall be punished with a fine equivalent to three times the amount such Person earned since he or she engaged in such activity until the moment the conflict was uncovered.

4 - The State Administration Official that on his or her own interest, and due to its appointment receives by any way or nature, an economic advantage in violation of the provisions of this Article, will be punished with a fine equivalent to three times the economic advantage received. 

5 – In addition to the fines prescribed in this Article, the State Administration Official will have to return to the State the amount equivalent to the economic product, including all perceived civil results obtained by him or her or by a third part through the violation. 

6 – The attempt of violation is always punishable with a fine equivalent to half of the fine established for the consummate illegal act.

Article 31

Violation of the law

1 – While the law defined in Article 25 is not approved, and without any prejudice to the sanctions explicitly provided by this law,  any violations of this law that constitute crime or counter-order in general terms related to Oil Resources or Oil Revenues and shall be aggravated by one third of their minimums.

2 – For the purposes of this law, the daily fine is equivalent to the amount of three national minimum wages, and shall be applied to the period that the action or omission has lasted.

3 – Any violations of the injunction provisions of this law shall be void and shall not bind or produce any legal effect against the State, without prejudice to the rights of third parts, of the laws in place and of responsibilities of agents. 

Article 32

Subsidiary Right

The cases not provided for in this law or in its complementary regulations shall be regulated by the provisions of this law applicable to similar cases, and, in the absence or insufficiency of such complementary regulations, the provisions of the Oil Activities Law shall be subsidiarily  applied.

Article 33

Effectiveness

This law shall become effective within five days of its publication in the Official Gazette.

Approved by the National Assembly in Sao  Tome  and Principe , on [month] [day], 2004.

The President of the National Assembly, DIONÍSIO TOME  DIAS, 

Enacted on [month] [day], 2004.

For publication.

The President of the Republic, FRADIQUE BANDEIRA MELO DE MENEZES.

�/	Literally: “processes of mere social order” or “mere social order proceedings”. 
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